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ABATEMENT. 
1. In debt on a bond for a sum less than $100, since the act of 1820, 
advantage can be taken of the want of jurisdiction by plea in abate- 
ment only. Sheppard v. Briggs, 369. 


2. A guardian bond was made payable to three justices by name, “and 
the rest of the justices of the court of pleas and quarter sessions 
for the county of Orange.” In a suit on this bond, brought in the 
name of the three justices, who were named as obligees, it was 
Held, that the nonjoinder of the other obligees as plaintiffs would 
be fatal on demurrer on motion in arrest or in error, if the defect 
appeared on the face of the proceedings; but as here it did not, it 
could be taken advantage of only by plea in abatement, or as ground 
of nonsuit on the trial, upon the plea of non est factum. Clancy v. 


Dickey, 497. 
ACKNOWLEDGMENT. Vide Statute of Limitations, 1. 
ADMINISTRATORS. Vide Executors and Administrators. 


AFTER-BORN HEIRS. 
If a man purchase land and die without issue, it descends for the pres- 


ent upon his brothers and sisters then in being; but if any are sub- 
sequently born, they become equally entitled; and the same law must 
prevail relative to half-blood, where, under the laws of this State, 
they are entitled to inherit. Cutlar v. Cutlar, 324. 


AMENDMENT. Vide Practice, 4, 7. 


APPEAL. 

1. When a record comes up to this Court, and with it a statement made 
by the clerk that the appeal bond set up is taken in a penalty less 
than that directed by the presiding judge, and it appears from affi- 
davits that the penalty inserted in the bond was so inserted from a 
misunderstanding on the part of the clerk, the Court will consider 
the bond sent up as an appeal bond if it appear that the penalty is 
sufficiently large. Cherry v. Slade, 400. 

2. On an appeal from a justice’s judgment, the security to the appeal 
is not bound, though he sign as surety, unless the magistrate grant- 
ing the appeal sign his name as a witness to the signature of the 
surety. Picot v. Hardison, 532. 


Vide Practice, 1, 3, 4; Witness, 2. 
APPEAL BOND. Vide Practice, 1. 


ASSETS. 
All the chattels of an intestate are assets, if the administrator by rea- 
sonable diligence might have possessed himself of them. Gray v. 


Swain, 15. 
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BAIL. 


1. The sheriff is not liable in debt upon his official bond for omitting to 
take bail when he executes a capias in civil cases, but he must be 
proceeded against as bail by sci. fa. Governor v. Jones, 359. 


2. After conviction for an offense not capital, and appeal to this Court, 
the prisoner is not entitled to be bailed as a. matter of right; it is 
a question addressed to the sound discretion of the judge before 
whom the appeal is taken. 8S. v. Ward, 443. 





BAIL BOND. 


When an act of the Legislature prescribes the substance of a bond, that 
bond, so drawn as to include every obligation imposed by the Legis: | 
lature and to afford every defense given by the law, will be valid, 
notwithstanding it may be slightly variant from the literal form 
prescribed; and it is not necessary to insert in the condition of a 
bail bond every alternative contained in section 8 of the act of 
1777, ch. 8, on which bail are dischargeable; because the right to : 
be discharged is not given the bail by the words of the obligation, 
but is given them by a public law, which the courts are bound to | 





notice. Rhodes v. Vaughan, 167. 


BAILMENT. 

1. Where a bailee undertakes to perform a gratuitous act, from which 
the bailor alone receives benefit, then the bailee is liable only for 
gross neglect. Otherwise where the profession of the bailee implies 
skill, for there want of skill is imputable as gross neglect. Stanton 
v. Bell, 145. 


2. A mere mandatary, who receives no reward, is only liable for fraud 
or gross neglect. Ibid., 145. 





BEQUEST. 


1. A. bequeaths negro H. to his wife for life, and directs the negro and 
her increase to be equally divided between his son J. and his 
daughter M. at the decease of his wife; by a subsequent clause he 
lends all the rest of his estate to his wife during her widowhood, 
and at her marriage to be divided between her and the son and 
daughter, one-third to each; and then follows this clause: “But if 
my son and daughter should die before of age, then I give their 
estate to my wife to dispose of as she shall think proper.” The 
son died under age; the widow died: Held, that the words “their 
estate” include the property bequeathed to J. and M. in the first 
clause, and, therefore, that the administrator of the son is not en- 
titled to any part of the estate; for, if the last limitation be a cross- 
remainder, then, upon the death of the son under age, his interest 
vested in the daughter; and if it be not a cross-remainder, then 
the interest went immediately to the wife of the testator. Davis v. 
Shanks, 117. 


2. “It is my will and desire that my negroes shall be kept together until 
my children arrive to full age or marry, and then to be divided be- | 
tween my beloved wife and children, share and share alike, equally; 
and it is my will and desire that whenever any one of my children ar- 
rive at full age or marries, that his or her share of my estate be 
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BEQUEST—Continued. 


delivered to him or her immediately”: Held, that under these 
words each child had a vested present interest in his or her share 
of the negroes. Clancy v. Dickey, 497. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A demand of the maker of a note, and notice of nonpayment given 
to the indorser within reasonable time is necessary to charge the 
indorser. What is reasonable time must depend on circumstances; 
four months, when the parties all resided in the same village, is 
unreasonable. Yancy v. Littlejohn, 525. 


2. The notice required by law to be given to an indorser is good if it 
be sufficient to put the indorser on inquiry. No particular form {s 
required; it may be in words or in writing; it may be read from a 
memorandum or letter, either written or printed, signed or un- 
signed, bearing the name of any one or no one, for the person giving 
the notice adopts it as his own; and any person through whose 
hands a bill or note has passed may give notice to the drawer or 
his prior indorser of the dishonor of the bill, although the bill or 
note may not have been by him at that time taken up; and such 
notice may be given without his having then in his hands the pro- 
test; it is sufficient (if a protest be necessary in a case) that there 
is one in fact. Bank v. Seawell, 560. 


3. An indorsement is but prima facie evidence of the purchase of a note, 
and the contrary may be shown. Daniel v. McRae, 590. 


BILL OF REVIEW. 


Placing the amount of a decree in equity in the hands of the master, 
in bank notes, is such a substantial compliance with the order of the 
court as will save the party from an imputed neglect or contempt, 
and authorize the filing of a bill of review. Taylor v. Person, 298. 


BOND. 


1. Executions having issued against A., were levied on a horse in the 
possession of H., and H., with the defendants, gave bond to the 
sheriff for the production of the horse to the sheriff at a certain 
time. In this bond the plaintiffs in the executions were the ob- 
ligees, and on the failure of H. to deliver the horse to the sheriff, 
notwithstanding the sheriff did not attend to receive him, the plain- 
tiffs brought suit, and it was Held, that as the obligors had under- 
taken to do an act to a stranger over whom the obligees had no 
control, the obligors were not excused by the refusal or neglect of 
the stranger. Mitchell v. Patillo, 40. 


2. To express, in the condition of a bond, what the law would have im- 
plied from the other words inserted cannot affect the validity of the 
bond. Judges v. Deans, 93. 


BOOK DEBT LAW. 


An action was brought in 1821 on the book debt law. From the books 
it appeared that the articles were delivered in 1815: Held, that an 
acknowledgment of the account within three years before suit 
brought, though such account should be of more than five years 
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BOOK DEBT LAW—Continued. 


standing, shall revive the original promise, because such acknowl- 
edgment furnishes evidence that the presumption on which the 
statute is founded does not exist in the particular case. Kizer 
v, Bowles, 539. 


BOUNDARY. , 
1. A mistake in the course or distance of a deed should not be per- 


mitted to disappoint the intent of the parties, if that intent appears, 
and if the means of correcting the mistake are furnished, either 
by a more certain description in the same deed or by reference to 
another deed containing a more certain description. Campbell v 
McArthur, 33. 


2. The utmost extent of the decisions in cases of boundary has been to 


permit marked lines or corners to be proven or shown when such 
marked lines and corners were not called for in the deed. This 
rule violates principle, but it is now too late to vary it; but this 
Court will not go further into error and permit parol evidence to 
contradict or vary the description where there is no mark or vestige 
left; and, therefore, where a deed calls for a course from a point on 
a river different from the course of the river, and not calling for it, 
parol evidence shall not be received to vary the description and 
show that the line actually run at the time of the grant was the 
river. Slade v. Green, 218. 


3. It is the legitimate object of a particular description in a grant to 


designate with more certainty and precision what the parties sup- 
pose to be vague and ambiguous in the general one; and, therefore, 
wherever the particular description restrains the general one to 
natural ‘boundaries, upon those boundaries being shown the gen- 
eral description is confined to them. Tatum v. Sawyer, 226. 


4. A tract of land is granted in 1761. In 1784 another tract, adjacent, 


is granted, and calls for a course “along the old line to the begin- 
ning.” In 1794 a corner and line are marked as the corner and 
line of the tract of 1784, parallel to the old line and north of it. 
Held, that the line marked in 1794 was not conclusive; that it was 
the province of the jury to ascertain the true boundary, and that 
if they believed it to be the old line, the plaintiff would go to it, 
notwithstanding the corner and line marked in 1794 as his line. 
Fruit v. Brower, 337. 


BREAKING OUTER DOORS. 
An officer cannot break open an outer door or window to execute civil 


process. S. v. Armfield, 246. 


CERTIORARI. 
1. Where a party appellant depended upon the clerk of the county court, 


who acted as deputy clerk of the Superior Court, to bring up an 
appeal, and the clerk of the county court was in the habit of bring- 
ing up all appeals, and had formerly brought up one for the present 
appellant, but on this occasion omitted it through forgetfulness. 
it was Held, that the negligence of the appellant was such that he 
was not entitled to a certiorari. Davis v. Marshall, 59. 
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CERTIORARI—Continued. 


2. Where any unexpected .accident prevents an appellant from bringing 
up his appeal, this Court will grant a certiorari; but when the ap- 
pellant trusts to another to do what he ought to have done himself, 
and that trust proves to have been improperly placed, he must 
abide the consequences; a certiorari will not be granted. S. v. 
Williams, 100. 


3. Certiorari will be granted on affidavit that appellant applied in due 
time to the clerk of the court below for the record of a case to 
bring it up to this Court, and was informed by the clerk that he 
had sent it up, when the record reaches this Court too late. Mera 
v. Scales, 364. 


4. A certiorari is granted by this Court, on facts uncontroverted, ap- 
parent on the record or papers before the Court; but a rule is 
proper when the application is made on facts not so apparent; but 
in all cases where the certiorari is returned the facts may be con- 
troverted. Cherry v. Slade, 400. 


CLERGY. 

Two bills of indictment were found against a prisoner at the same 
term, the one for burglary and larceny, the other for a robbery, and 
both indictments charged the same felonious taking of the same 
goods. The prisoner was tried on the first indictment, and found 
guilty of the larceny and not guilty of the burglary. Held, that he 
could not be put on his trial on the second indictment, because it 
would conflict with the principle “that no one shall be twice put in 
peril for the same crime,” and on the refusal of the Attorney-Gen- 
eral to pray judgment on the conviction for larceny, the prisoner 
was allowed his clergy and was discharged. S. v. Lewis, .98. 


CLERK AND MASTER. 

A sale of real estate by the clerk and master in equity, ordered by the 
court under the acts of Assembly authorizing a sale, where it is 
necessary for an equal and advantageous division, is an official act, 
and as such comes within the scope of the condition of the bond of 
the clerk and master. Judges v. Deans, 93. 


COLOR OF TITLE. ‘ 
1. An unregistered deed is color of title. Campbell v. McArthur, 33. 


2. An unconstitutional act of the Legislature is color of title. Church 
v. Academy, 233. 


CONCURRENT ACTS. 


A. sold to B. a negro boy, defective in his eyes, and it was afterwards 
agreed between the parties that if A., who was going to Charleston, 
should bring back with him a negro boy, he would let B. have him 
and take back the defective negro. A. did bring back from Charles- 
ton a negro boy, and sold him to a third person. In an action 
brought by B. against A. on this agreement, it was Held, that the 
delivery of the defective negro was to be an act concurrent with 
the delivery of the one brought from Charleston, and that neither 
party could sue upon the contract without averring and proving a 
tender or readiness to perform his part. Brittain v. Smith, 572. 
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CONDITION PRECEDENT. 


In an action upon an administration bond it is not necessary for the 
plaintiff to tender a refunding bond to the defendant to give him a 
right of action. Mayo v. Mayo, 329. : 


CONSIDERATION. Vide Warranty, 1. 


CONSTITUTION. 

The revenue law is not liable to the constitutional objection of depriv- 
ing the party of the right of trial by jury; nor does it violate the 
spirit of that clause of the Federal Constitution which prohibits the 
States from laying any imposts or duties on imports and exports. 
Cowles v. Brittain, 204. 


COSTS. Vide Decree, 2. 
COUNTERFEIT BANK NOTES. Vide Payment, 1. 
COVENANT. 

A covenant “to warrant and defend the right, title, and property to 
land against the lawful claim or claims of any person or persons 
whatsoever” is not a covenant of seizin. Held, therefore, that an 
action will not lie, for want of title in the covenantor to the land, 
when he conveyed it, until some claim has been made or the 


covenantor otherwise disturbed in his possession. Woodward v. 
Ramsay, 335. 


DAMAGES. 

In debt on a guardian bond, given in the penalty of £1,000, the damages 
- were laid at £100, and the jury assessed the damages to more than 
£100. It was Held, that, to the extent of the penalty of the bond, 
the obligee may recover damages for a breach of the condition, 
though the same judgment is entered on the verdict as before the 
statute 8 and 9, Wm. III, ch. 11 (which is in force here), viz., 
to recover the debt and nominal damages for the detention of it and 
costs. The execution still issues for the amount of the judgment, but 
is indorsed to levy only the amount of the damages assessed for 
breach of the condition, together with the costs; it is not, there- 
fore, of any moment what damages are laid in the declaration and 
writ, whether they are nominal or otherwise, provided the damages 
assessed by the jury do not exceed the amount of the penalty. 

Clancy v, Dickey, 497. 


DEBT ON STATUTE. 

In actions of debt, founded on specialty or contract, the verdict cannot 
be for a less sum than is demanded, unless it be found that part 
of the debt is satisfied; but in debt on a statute giving an uncertain 
sum by way of penalty, the verdict is good, although a less sum 
than is demanded is fourd to be due. Dozier v. Bray, 57. 


DECLARATION. 
It is necessary for a plaintiff to state in his declaration not only that 
he has sustained damage, but also how he has been injured. Gardner 
v. Sherrod, 173. 


DECLARATION OF RIGHTS. Vide Yadkin Navigation Company, 2. 
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DECREE. 
1. It is a sufficient cause to reverse a decree that the facts put in issue 
by the bill and answer were not decided by a jury before the decree 
was made. Taylor v. Person, 298. 


2. When an issue is submitted to a jury in equity, and their answer to 
it is insensible and contradictory, the court should not make a de- 
cree, but should order the issue to be submitted to another jury; and 
in such case, when it ccmes before this Court, neither party shall 
recover his costs in this Court. Kirby v. Newsance, 105. 


3. Where the facts charged in a bill are fully denied by the answer, 
there can be no decree against the answer on the evidence of a 
single witness only, without corroborating circumstances to supply 
the place of a single witness. Martin v. Browning, 644. 


DEED. 

A deed, altered after its execution, is good if the alteration be made 
with the knowledge and consent of the grantor; and the part al- 
tered need not be registered to make it color of title, for an un- 
registered deed is color of title. Campbell v. McArthur, 33. 


Vide Warranty, 1; Evidence, 15; Boundary, 1. 


DEPOSITIONS. 

In ordinary cases, fixing the time of notice to take depositions belongs 
to the judge, who orders commissions, but where it appeared from 
the record that an order was made granting commissions, but fix- 
ing no time of notice, it was Held, that if the parties disagreed on 
this point the judge who presided when the depositions were offered 
should determine on the sufficiency of the notice. Cherry v. Slade, 
400. 


DESCENT. 

If a man purchase land and die without issue, it descends for the pres- 
ent upon his brothers and sisters then in being; but if any are 
subsequently born, they become equally entitled; and the same 
law must prevail relative to half-blood, where, under the laws of 
this State, they are entitled to inherit. Cutlar v. Cutlar, 324. 


DEVISE. 

1. Devise as follows: “After the marriage of my wife, or either of 
my daughters, I want my estate equally divided between my 
wife A., my daughter G., and my daughter S., and in case either of 
my daughters should die without lawful heirs of her body, her 
proportion of my estate*is to go to my other daughter; and in 
case both should die without lawful heir, I wish it to be divided 
between my brother Benjamin’s four children.” The daughters 
died infants and intestate, and on a bill filed by B.’s four chil- 
dren, it was Held, that the expressions used did not limit the 
failure of issue of the daughters to the time of division. Where 
words would create an estate tail in real estate, they give the 
absolute property in personalty. Bailey v. Davis, 108. 

2. Devise as follows: “The remainder of my plantation and lands 
that hath not been given away I leave to be equally divided be- 
tween my three sons, A., B., and C., to them and their heirs forever, 
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DEVISE—Continued. 


except either of the above said three should die without lawful 
heirs of their bodies, then my pleasure is that it should return 
to the other two, to them and their heirs forever”: Held, that 
since the act of 1784, A., B., and C., take a fee simple. Beasly v. 
Whitehurst, 437. 


3. Devise of certain lands to testator’s wife for life, remainder to his 


son, and by a subsequent clause testator directs that in case his 
wife be living at his death, the sum of $750 shall be appropriated 
by his executors for repairing the buildings for the reception of 
his wife and family at the place devised as above, the same to be 
completed within twelve months after his death. The wife survived 
the husband three days, and it was Held, that the money should 
not be applied in repairs for the remainderman, but should be 
divided among the residuary legatees. Holiday v. Holiday, 469. 


4. Testator devised part of his estate to his wife and to his daughter 


Anne, and in case his wife should have another child, or be with 
child at his death, a portion of the same to such child, “and if 
he should have no child at the time of his decease, or his wife 
should not be with child, or in case he should at his death have a 
child or children, and such child or children die before arriving 
at the age of 21 years, or without heirs lawfully begotten, then” 
over: Held, that the disjunctive or shall be construed and, to effect 
the intent of the testator, and that the limitation is not too remote. 
Turner v. Whitted, 613. 


5. The testator further in the same clause of his will adds, in dis- 


posing of the property “given as aforesaid to his child or chil- 
dren”: “if no such child or children, to be equally divided between 
his brothers, W. and L.” Construed that this is a limitation upon 
the contingency of the birth of a posthumous child and the existence 
or nonexistence of his daughter Anne at the time of his death, and 
does not await all the limitations enumerated in the first part of 


the clause. Jbid. 


6. It is a general rule with respect to the profits of real estate that 


where the fee is vested in a devisee, subject to be divested upon 
a contingency, the profits which accrue from the death of the 
testator until the ,divesting of the estate belong to the adminis- 


trator of the devisee. Jbid. 


DISTRIBUTIVE SHARE. 
1. Judgment of condemnation will not be rendered in a case where 


a garnishee has in his hands, as an administrator, property in 
which the debtor will be interested as a distributee after the set- 
tlement of the administrator’s accounts. Elliott v. Newby, 21. 


2. Payments made to distributees on account of their portions, whether 


before the administration is settled or at the close of it, are not 
considered as expenditures, and no allowance of commissions can 
be made on them. Potter v. Stone, 30. 


3. A. married L., a widow, who was entitled to an undivided share of 


a deceased child’s estate; A. assigned his interest in this share to 
one of his creditors; afterwards another creditor levied an execu- 
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DISTRIBUTIVE SHARE—Continued. 


tion on the property mentioned in the assignment, and it was 
held that no execution could be levied on the share while it con- 
tinued undivided, but yet the assignment by A. might bind it. 
Dozier v. Muse, 482. 


DIVORCE. 


The act of Assembly of 1814 authorizes a dissolution of the marriage 
contract for two causes only; and a single act of adultery in a 
married man, whereby he becomes infected with a disease, which 
he communicates to his wife, is not a sufficient cause for divorce, 
because the injury received by the wife is not communicated under 
such circumstances as constitute any one of the causes provided 
for in the act. Long v. Long, 189. 


EMANCIPATION. 


1. A bequest of slaves to certain persons, “to be their lawful property, 
and for them to keep or dispose of jas they shall judge most for 
the glory of God and good of said slaves,” where it could fairly 
be collected from other parts of the will that the testator did not 
mean by the bequest any personal benefit to the legatees, was 
held to constitute them trustees for the purpose of emancipation, 
and as such purpose is illegal it was held that the legatees took 
the property in trust for those who were entitled under the 
statute of distribution. Huckaby v. Jones, 120. 


2. A direction in testator’s will that “his executors shall use all law- 
ful means to have his slaves set free, either by the General As- 
sembly or other competent authority,” Held to be void, and the 
slaves consequently result to the next of kin. Turner v. Whitted, 
613. 


EQUITY. 

1. An act which a party is bound to perform only by honor and 
moral duty, can be enforced only by considerations addressed to 
his feelings, would not be the subject of an action at law. A Dill 
to enforce performance of such an act will, therefore, be dismissed 
for want of equity, for equity must here follow the law, which 
designs to give effect to contracts founded on the mutual exigen- 
cies of society, and not to undertakings which are merely gratuit- 
ous. Littlejohn v. Patillo, 302. 


2. A. settled upon lands under titles from the State and those claiming 
under it, honestly believing that the lands had been properly 
granted; and after a possession of some years by A., B. discovering 

. that the lands were not situated in the county named in the entry 
and grant, but in-an adjacent one, made an entry, obtained a 
grant, and filed a bill against A., charging him with fraud in ob- 
taining and locating his grants, and praying that he might be com- 
pelled to convey to B. Held, that the bill must be dismissed be- 
cause on general principles a court of law is fully competent to 
decide upon the case, and it certainly has jurisdiction by the act 
of 1798, giving it in all cases where the patent has irregularly 
issued through the mistake of the public officers, or of the party 
claiming it. Davidson v. Nelson, 113. 
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ERROR. 


Vide Practice, 2. 


ESTOPPEL. 
A. being much indebted, to defraud his creditors exchanged a negro 


girl with B. for a negro boy, and took from B. a bill of sale for the 
boy which conveyed him to A.’s infant son. Afterwards C. pur- 
chased the boy from A. and sold him to B., by whom he was 
sold to the defendant. In an action for the slave, brought by the 
infant son against the defendant, the last purchaser, it was Held, 
that the defendant was not estopped by the deed from B. to the 
plaintiff; that an estoppel being the exclusion of the truth, is not 
favored; that where there is no- mutuality there can be no estop- 
pel, and that estoppel precludes a party from controverting facts, 
not law; that in the case put the defendant controverts no fact in 
the plaintiff's bill of sale, but insists that the fraudulent inten- 
tion of the father, combined with the consideration moving from 
him, ,made the slave in question the property of the father as to 
purchasers and creditors; and this was mere inference of law. 
Moore v. Willis, 555. 


EVIDENCE. 
1. The return of a sheriff is only prima facie evidence against his sure- 


ties; it is not conclusive. Bank v. Twitty. 5. 


. A. having been arrested for larceny at the instance of B., and, on 


examination, regularly discharged, brought an action for malicious 
prosecution against B. In this action, to rebut the defense relied 
on, viz., information of another affording probable cause, A. may 
be permitted to prove that B. was present when two witnesses 
swore before a magistrate to facts which proved the information 
given B. to be untrue, and A. need not produce the record of the 
proceedings or warrant before the magistrate to lay a foundaticn 
for the introduction of this testimony. Watt v. Greenlee, 186. 


. Evidence may be received to show malice in B., that A. was the only 


witness bound by recognizance to appear in support of a prosecu- 
tion for felony then pending against the brother of B. Ibid., 186. 


. The rule that the best evidence in the power or possession of a 


party shall be produced applies only to grades of evidence, e. g.., 
oral evidence shall not be received where there is written, a copy 
when the original is to be had; but where the evidence is all of 
the same grade, as the testimony of living witnesses, one is not 
to be excluded because another had a better opportunity of know- 
ing the facts deposed to, but the testimony should be left to a 
jury to be weighed by them. Governor v. Roberts, 26. 


. Admissions made to the sheriff by an individual that he had no 


title to a slave on which the sheriff had levied an execution are 
not conclusive evidence of the want of title in the person making 
the admission. Ufford v. Lucas, 214. 


. The maxim, Nemo audiendus est suam turpitudenem allegare, does 


not apply, at least to instruments not negotiable. Gwynn v. 
Stokes, 235. 


. A will was executed in Tennessee, and from the certificate of 


probate on the exemplified copy produced here it appeared that but 
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EVIDENCE—Continued. 
one witness swore that he subscribed the will as witness in the 
presence of the testator; and the other witness to the will did not 
appear to have been sworn at all. Held, that such will should not 
be read in evidence. Blount v. Patton, 237. 


8. Upon an indictment for uttering forged money knowing it to be 
forged, evidence may be received of former acts and transactions 
which tend to bring home the scienter to the defendant, notwith- 
standing such evidence may fix upon him other charges beside 
that on which he is tried. 8S. v. Twitty, 248. 


9. When the lessors of the plaintiff introduced a writing signed by the 
defendant, acknowledging that the title was in the lessors, and show- 
ing, also, that the defendant had been in possession more than seven 
years, under color of title, it was Held, that the paper was made evi- 
dence for the defendant by its introduction by the lessors, and that 
as the acknowledgment was not made until after his possession had 
ripened into title, he was not affected by it. It would have been 
otherwise if made before. University v. Hogg, 370. 


10. In an action for slander in charging the plaintiff with having sworn 
falsely as to the residence of an individual, declarations made by | 
that individual as to his residence, not in the presence of the 
defendant, are inadmissible as evidence against him; but on an . } 
abstract question as to the residence of an individual, that fact , 
depends so much on intent that declarations made by the indi- } 
vidual, accompanying and explanatory of his bodily presence, are iH 
admissible as part of the res gestw. Cherry v. Slade, 400. i 


11. A. became the subscribing witness to an instrument executed by his 
father. On the trial the handwriting of A., who lived without the 
State, was proved. The defendant then offered the deposition of A., 
taken after the death of his father, to prove that the instrument 
never was delivered; it appeared that the father of A. had made 
a will, and it was Held, that the deposition was admissible in evi- 
dence until the plaintiff, by the production of the will, showed 
an interest in A., the witness. McKinna v. Hayer, 422. 


12. The printed statute book of another State is not evidence to show 
what the law of that State is; it can only be shown by a copy 
authenticated by the seal of the State which enacted it.’ 8S. v. | 

‘ Twitty, 441. i 

13. When a witness is called who, in the commencement of his testi- iH 
mony, states himself to be an accomplice of the accused, it is regu- iH| 
lar, before the witness is attacked, to call another witness to prove : UH! 
that the first had related the facts disclosed in his evidence im- i} 
mediately after they happened, and to state other confirmatory Hi 
facts; such evidence is to be considered as substantially given in ' i} 
reply. 8. v. Twitty, 449. 


14. When a defendant admitted the justice of an account, an action on 
which would have been barred by the statute of limitations, but at 
the same time produced an account of equal amount against the 
plaintiff, which he, defendant, alleged was correct, it was Held, 1 
that all the defendant said must be taken together and left to the } 
jury to believe such part as they might think proper. Jacobs v. Hi 
Farral, 570. . i! 
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EVIDENCE—Continued. 
15. Parol evidence shall not be received to contradict an averment in 
a deed of the payment of the purchase money. Graves v. Carter, 
576. 
16. A witness on a trial cannot be asked if he has not, in conversation, 
stated the facts otherwise than as he now deposes. S. v. Simpson, 


580. : 
Vide Boundary, 2, 4; Grant, 1; Fraud, 1; Removal of Debtor. 3; Pos- 
session, 2. 


EXCEPTION TO JURY. Vide Jury, 2. 


EXECUTION. 
1. An execution binds property in the hands of the defendant, and all 
others claiming under him, from the teste. Stamps v. Irvine, 232. 


2. An execution, bearing the first teste, will be satisfied before one of 
a younger teste, first delivered, and levied upon property, but not 
sold before that of the first teste comes to the _ sheriff’s hands. 
Green v. Johnson, 309. 


3. When an execution is issued, it creates a lien upon the slaves of 

the defendant from the teste, so that he himself cannot dispose of 

. them. When an alias fi. fa. is issued, this lien has relation to the 
teste of the first fi. fa. Gilkey v. Dickerson, 341. 


. If an execution be levied on slaves, but no return made, the benefit 
of this levy is lost, but the lien continues as much as if the levy 
had not been made. IJbid. 

. An execution tested prior to the registration, but subsequent to the 
date of a mortgage, has priority over the mortgage. Duvidson v. 
Beard, 520. 

6. The execution from a justice binds lands from the time of the levy, 

and an order of sale subsequently made has relation back to that 

period. Ellar v. Ray, 568. 


EXECUTORS AND ADMINISTRATORS. 
1. The allowance made to administrators is to be proportioned to the 
care and attention bestowed in each particular case, so as, however, 
not to exceed 5 per cent on each side of the account. Potter v. 
Stone, 30. 


2. The office is not intended to be one of profit, and nothing more 
than a bare compensation can be allowed. J/bid. 


3. Payments made to distributees on account of their portions, whether 
before the administration is settled or at the close of it, are not 
considered as expenditures, and no allowance of commissions can 
be made on them. Ibid. 


4. Where executors contracted to sell their testator’s interest in cer- 
tain lands, “no encumbrances guaranteed,” and, after the sale 
tendered a sufficient deed of conveyance to the purchaser, which 
he refused, it was Held, that the executors were entitled to recover 
without showing that the title to the land was in their testator. 
Duer v. Harrill, 50. 


— 
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EXECUTORS AND ADMINISTRATORS—Continued. 


5. In a case in which it appears that the want of a refunding bond 
was not at all the real obstacle to a settlement with an adminis- 
tor, the administrator, in a suit on the bond shall not be per- 
mitted to avail himself of the objection. Mayo v. Mayo, 330. 


6. The act of 1715, ch. 10, is intended for the protection of dead men’s 
estates, and not for the personal benefit of the executor; an execu- 
tor de son tort may therefore plead it as well as a rightful execu- 
tor. The true distinction is that what will protect the assets may 
be pleaded by any executor; but those rights which the law allows 
to the executor on account of his office can be claimed by a rightful 
executor only. McIntire v. Carson, 544. 


Vide Assets, 1; Legacy, 1; Guardian and Ward 1. 
FORGERY. Vide Indictment, 1, 2. 


FRAUD. 

A sheriff's deed for 300 acres of land was offered in evidence. It 

was proved that the sheriff intended to convey but 125 acres, that 

he was ignorant of the courses of the land, and that he would not 

have signed the deed if the courses had not been inserted in such 

a way as to deceive him with respect to the quantity. The court 

below held the deed to be conclusive; this Court grants a new 

trial, because the judge should have left it to the jury to say 

whether the deed was fairly or fraudulently obtained, for a court 

of law has cognizance of the question as well as a court of 
equity. McKerall v. Cheek, 343. 


GARNISHMENT. Vide Distributive Share, 1. 


GRANT. 

Where the subject-matter of a grant is within the power of a public 
officer who makes it, the grant shall not be invalidated when it 
comes incidentally before the court by anything dehors the grant. 
Aliter, where its validity is put in issue ex directo, as on a 8ci. 
fa. to repeal it. Tate v. Greenlee, 231. 


Vide Boundary, 3. 


GUARANTEE. 

1. A. being indebted to B., assigned to him certain judgments against 
C., on which execution was stayed by D. as the security of C., and 
A. guaranteed the payment of the judgments to B. Before the 
assignment of the judgments, and before the stay of execution had 
expired, C. removed from the State with his property, and had 
‘at the time of trial sufficient property to satisfy the judgments; the 
security, D., had become insolvent: Held, that B. was not bound 
to pursue C. when beyond the limits of the State before he could 
have recourse to A. Towns v. Farrar, 163. 


2. In general, a guarantee is not bound to the highest possible degree 
of diligence, but it is sufficient if he resort to such means as are 
within his power, in such time as a prudent and discreet man 
would, in like circumstances, to collect his own debts; and if, in 
using such diligence, he fails to obtain satisfaction of the prin- 
cipal, he is entitled to resort to the guarantor. Jbid. 
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GUARDIAN AND WARD. 

A father died, leaving his wife executrix to his will, by which he 
bequeathed certain slaves to his children, directing that the slaves 
should be kept together until his children came of age or married, 
and then to be divided between his wife and children, share and 
share alike; the executrix took the slaves into her possession; 
having them in possession, married the guardian to the children; 
the guardian removed from the State, taking the slaves with him, 
and in a suit brought for the benefit of one of the children, against 
the sureties to the guardian bond, it was Held, that the guardian 
did not hold the slaves after his marriage, as erecutor, in right of 
his wife, but as guardian. Clancy v. Dickey, 497. 


GUARDIAN BOND. Vide Practice, 7. 


HALF-BLOOD. 
1. The half-blood is entitled to inherit in purchased estate. Ross v. 
Toms, 9. 


2. If a man purchase land and die without issue, it descends, for the 
present, upon his brothers and sisters then in being; but if any 
are subsequently born, they become equally entitled, and the same 
law must prevail relative to half-blood where, under the laws of 
this State, they are entitled to inherit. Cutlar v. Cutlar, 324. 


3. Where those who claim the inheritance are of an equal degree, and 
none of them can claim a preference by representing the acquiring 
line, all are equally entitled, although some of them may be of the 
half-blood. Pritchard v. Turner, 435. 


4. Where a devise was to A., B., and C., to them and their heirs forever, 
but in case either of the three should die without lawful heirs 
of his body, then that his share should return to the other two, to 
them and their heirs forever: Held, that since the act of 1784, 
A., B., and C. took a fee simple, and upon the death of A. leav- 
ing issue, and the subsequent decease of B. without issue, B.’s 
share is to be equally divided among his brothers and sisters of 
the half-blood and whole blood, or the representatives of such. 
Beasly v. Whitehurst, 438. 


HEIR. Vide Husband and Wife, 1. 


HIGHWAY. , 

Where water was thrown, by the erection of a mill, upon the highway, 
and the former proprietor of the mill had built bridges over the 
water, which, during his ownership, he repaired, and which were 
also repaired by the present proprietor, who did no other work on 
the roads, it was Held, that the present proprietor was answerable 
in damages to an individual who sustained injury by reason of 
defect in one of the bridges, and that the inquiry was properly 
left to the jury whether the mill or the road was the more ancient. 
Mulholland v. Brownrigg, 349. 


HUSBAND AND WIFE. 


The husband is neither heir nor next of kin to his wife; he answers 
not the description used, heir of the wife; for though in determin- 
ing the quantity of an estate the word heirs would be received as 
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HUSBAND AND WIFE—Continued. 


a word of expansion or limitation, and the same force allowed it as 
if the words executors and administrators had been used, yet in 
arriving at intent the Court will consider the common meaning of 
the word heir, though it be a technical word, and where it is not 
used technically (as when applied to personalty) it shall be 
taken to mean blood relations, on whom the law casts the inher- 
itance on the death of the ancestor, and is the same with nezt of 
kin. Tyson v, Tyson, 472. 


INDICTMENT. 


1. An indictment for forgery should not only set forth the tenor of the 
bill, or note forged, but should profess to do so. 8. v. Twitty, 248. 


2. In an indictment under the act of 1819 to punish the making, pass- 
ing, etc., of counterfeit bank notes, if the note alleged to have been 
passed be of a bank not within the State, the indictment should 
aver that such a bank exists as that by which the counterfeit note 
purports to have been issued. Jbid. 


3. When an indictment is framed on a statute of thirty years stand- 
ing, which prohibits an offense after a specified time, it is not usual 
or necessary it should allege expressly that the offense was com- 
mitted after’ the making of the statute; aliter, if the statute be a 
recent one. S. v. Chandler, 439. 


4. In a bill of indictment indorsed a true bill, and to the subscription 
of A. B., the foreman, the letters F. G. J. added will be sufficient 
to indicate that he acted as foreman, when it appears from the rec- 
ord that A. B. was in fact the foreman of the grand jury when 
the bill was found. And if no letters had been added after his 
name, his subscription to the indorsement could only be referred 
to his official act as foreman, and would, therefore, be sufficient. 
Ibid. . 

5. In an indictment the words “false, forged and counterfeited prom- 
issory note, commonly called a bank note, purporting to be a good 
and genuine bank note of $100 on the Bank of the State of South 
Carolina” contain a sufficient averment of the exisence of such 
a bank as the Bank of the State of South Carolina. 8S. v. Ward, 
443. , 


6. When an indictment charges a defendant with forging a bank note, 
“purporting to have been issued, etc., promising to pay,” it must 
be understood as descriptive of a bill purporting to promise as 
well as purporting to have been issued. S. v. Twitty, 449. 


7. An indictment containing in its caption a statement of the term 
. in these: words, “Fall Term, 1822,” and in the body of the indict- 
ment charging the time in these words, “on the first day of August 

in the present year,” was held good. 8S. v. Haddock, 461. 


Vide Clergy, 1. 


INFANCY. 
There is a difference between such an acknowledgment as will take 
a case out of the statute of limitations and such as is necessary to 
defeat the plea of infancy. In the former case the slightest words 
are sufficient; in the latter nothing short of an express promise 
will suffice. Alexander v. Hutcheson, 535. 
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INJUNCTION. 

Where both the securities to an injunction bond were dead this Court 
granted a rule on their administrators to show cause why execu- 
tion should not issue as well against them as the principal in the 
injunction bond, and on the return of the rule, refused to the 
administrators a new trial of the issues and decreed against them 
de bonis intestati. Carrington v. Carrington, 494. 


JUDGMENT ON MOTION. Vide Sheriff, 3. 
JURISDICTION. Vide Equity, 2; Fraud, 1; Pleas and Pleading, 2. 


JURY. 

1. Freeholders of another State, owning no freehold in North Carolina, 
are not qualified to serve on a jury in this State. Sheepshanks v. 
Jones, 211. 

2. When any irregularity in forming a jury is silently acquiesced in 
at the time by the prisoner, and especially when he partially con- 
sents for the sake of a trial to such irregularity, he waives his 
right to except after conviction, and thereby take a double chance. 
S. ». Ward, 443. 


JUSTICES’ EXECUTION. Vide Execution, 6. 


LAND. 
Lands covered by navigable waters are not subject to entry under the 
entry law of 1777. Tatum v. Sawyer, 226. 


LAPSE OF TIME. 

1. A bill was filed against executors calling on them to account after 
a lapse of thirty-five years. Motion to dismiss on the ground of 
length of time, refused, because, though it would be the height of 
injustice to suffer dormant claims to be brought forward after an 
unreasonable length of time, when those and those only who could 
explain them were no more, and no satisfactory reason could be 
assigned for the delay; still. as in the case before the court the 
wife of the complainant was the meritorious claimant, as she 
married in her minority, and immediately upon her husband’s 
death made herself a party to the suit, the bill ought not to be 
dismissed, but should go on to a hearing. Tate v. Greenlee, 486. 


2. Motion to dismiss a bill filed against an administrator for an account 

after a lapse of thirty-seven years disallowed, because complain- 
ants were infants at the time of the intestate’s death; some of 
them married during infancy and were yet femes covert, and 
the defendant, moreover, had induced them by his representations 
to believe he would settle without suit. Falls v. Torrance, 490. 


LEGACY. 
1. Where a bequest of a negro woman is made to A., and of her issue, 
if she shduld ever have any, to B., the assent of the executor to the 
legacy to A. is an assent to the legacy to B. also. IJngrams v. 
Terry, 122. 

2. In the case put, A. and B. constitute but one owner, and the executor 
is not bound to assent to the legacy unless he gets bond for the 
value of the whole interest. Ibid. 
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LIEN. Vide Execution, 3, 4. 


LIMITATIONS. 
1. An acknowledgment by one partner, made after the dissolution of 
the firm, will prevent the operation of the statute of limitations on 
a claim existing against the copartnership. McIntire v. UVliver, 209. 


2. It is a good replication to the plea of the statute of limitations that 
the plaintiff brought his action within one year after a nonsuit, 
and that it is the same cause of action. Skillington v. Allison, 347. 


MAGISTRATE’S WARRANT. 

When a judgment and execution are written on the same paper with 
the warrant issued by a magistrate, and the warrant is properly 
directed, such direction will also extend to the execution, and it is 
not necessary to repeat it in the execution. Forsythe v. Sykes, "4. 


MALICIOUS MISCHIEF. 
An indictment for malicious mischief in burning one’ huadred barrels 
of tar, which concluded at common law, was held good. S. v. Simp- 
son, 460. 


MARRIAGE SETTLEMENT. 

In a marriage settlement, very informally drawn, the Court will look 
for the true intent of the parties; and as in this case it appeared 
that personal property which belonged to the wife, and was in her 
possession, was by the agreement in contemplation of marriage 
vested in trustees to the use of the husband for life, and after his 
death to the use of the wife and her heirs, and to no other uses, 
the Court, notwithstanding the language used, viewed the settle- 
ment as in restraint of the marital rights. Tyson v. Tyson, 472. 


MASTER’S REPORT. 
1. Where the truth of exceptions to a master’s report does not appear 
on the proceedings, and are not supported by affidavit or otherwise, 
the Court cannot notice them. Thompson v. O'Daniel, 307. 


2. When a master reports a sum to be due, on the admission of one of 
the parties, the more regular mode is for the party to sign such 
admission in the master’s presence. Jeffreys v. Yarborough, 307. 


3. When a report is made upon accounts exhibited to the master, such 
accounts should accompany the report, that the court may see the 
correctness of the master’s inferences. Jbid. 


MILLS. Vide Highway, 1. 
MORTGAGE. Vide Registration, 5, 6; Execution, 5. 


NAVIGATION COMPANY. 

1. The act of incorporation of the Yadkin Navigation Company makes 
the subscription of a certain sum, and not the payment of it, 
essential to the incorporation of the subscribers. Navigation Co. v. 
Benton, 10. 

2. The charter of the company is not contrary to that clause of the 
declaration of rights which condemns perpetuities. Jbi4. 
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NAVIGATION COMPANY—Continued. 


3. A law passed subsequently to the act of incorporation, without the 
assent of the subscribers, by which the place for the sale of shares 
forfeited is changed, cannot be deemed an invasion of the rights 
granted by the original charter. Jbid. 


NEW TRIAL. 


1. A defendant in ejectment produced deeds to himself to show that 
he was tenant in common with the lessor of the plaintiff. Plain- 
tiff, to show that the defendant claimed the whole land, read a 
certified copy of a deed to the defendant by which another claim- 
ant of plaintiff's interest had conveyed it to the defendant. The 
introduction of this copy without a previous notice to produce the 
original, was made the ground of a motion for a new trial, and on 
the argument of the motion defendant refused to support the ground 
taken by an affidavit that he claimed nothing under the deed, a 
copy of which had been read. It was Held, that his refusal war- 
ranted a strong presumption that he did claim under the deed, and 
as no injustice appeared to have been done by the verdict, a new 
trial was refused. Wagstaff v. Smith, 45. 


2. The intimation by a judge below to the jury of his opinion on mat- 
ters of fact is ground for a new trial, and the enumeration to the 
jury of a variety of circumstances detailed in evidence, with the 
declaration that such circumstances are badges of fraud, and ac- 
companied with the remark that “it is for the jury to inquire how it 
is possible tor the circumstances to have existed without fraud” 
is too plain an intimation of the judge’s opinion of the fraudulent 
nature of the circumstances. Reel v. Reel, 63. 


3. Where a bill was filed praying for a new trial on the ground of a 
discovery made afier the former trial of evidence fixing a perjury 
on the only witness whose testimony was important in the trial, 
the court refused to dismiss the bill, but retained it until the hear- 
ing. Peagram v. King, 295. 


4. In such a bill the newly discovered evidence should appear to be 
such as to destroy the opposite party’s proofs; it is not sufficient 
that it goes to repel his charge. .- Ibid. 


5. This Court will grant a new trial when the facts as stated are im- 
perfectly set forth. Gilky v. Dickerson, 341. 


6. When a new trial is moved for on the ground that a verdict is con- 
trary to law, and the charge of the court below is not erroneous 
as to the law, this Court cannot grant a new trial, for it has not 
the power to ascertain that the verdict is contrary to law. Bank 
v, Pugh, 389. 


7. On the trial of issues in equity the copy of a copy of a will was read 
in evidence. The court refused to grant a new trial of the issue 
because, since the first trial the original, properly authenticated, 
had been found, and corresponded with the paper read in evidence, 
and the court perceived beyond a doubt that, as respected the evi- 
dence obtained from the paper read, the jury was not mislead. 
Jones v. Zollicoffer, 492. 
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NEW TRIAL—Continued. 

8. A bill was filed to set aside a verdict in detinue, obtained in Chatham 
Superior Court by perjury, and to obtain a new trial on the ground 
that the means of proving the perjury were discovered too late to 
obtain redress at law. These facts being affirmed by a jury here, 
this Court decrees a new trial, and directs it to be had in the 
county where the first trial was had, prohibiting both parties from 
taking advantage of the time which had elapsed since the former 
trial. Peagram v. King. 606. 


Vide Fraud, 1. 
NEXT OF KIN. Vide Husband and Wife. 


NONSUIT. 
Nonsuit will be entered where, in covenant, the plaintiff in the Superior 


Court recovers less than £50, unless he file an affidavit under the 
act of 1777. Mera v. Scales, 364. 


Vide Limitations, 2; Abatement, 2. 
PARTNERS. Vide Limitations, 1. 
PATENT. Vide Equity, 2. 


PAYMENT. 

If a man receive in payment or exchange a counterfeit or forged bank 
note, he may treat it as a nullity and recover back the amount, al- 
though the party passing the same may be guilty of no fraud. Har- 
grave v. Dusenberry, 326. 


PERJURY. 

When a witness comes before a tribunal to be sworn it is to be pre- 
sumed that he has settled the point with himself in what manner 
he will be sworn, and he should make it known to the officer of the 
court; and should he be sworn with uplifted hand, though not con- 
scientiously scrupulous of swearing on the Gospels, and depose 
falsely, he subjects himself to the pains and penees of ane 
S. v. Whisenhurst, 458. 


PLEAS AND PLEADING. 
1. By the affirmative plea of performance of covenants the defendant 
undertakes to prove whatever is necessary for his defense. Judges 
v, Deans, 93. 


2: In debt on bond for a sum less than $100, since the act of 1820, ad- 
vantage can be taken of the want of jurisdiction by plea in abate- 
ment only. Sheppard v. Briggs, 369. 


Vide Declaration, 1; Limitations, 2; Abatement, 2. 


POSSESSION. 
1. A possession of thirty-five years under an act of the Legislature 
gives good title in law, even though such an act be unconstitutional. 
Church v. Academy, 233. 
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POSSESSION—Continued, 

2. A. and B. are in possession of the same land adversely to each other; 
while in this situation a deed for the land is executed to A, by C., 
who has both possession and title. A. having thus acquired title 
to the land, the law adjudges his possession the rightful one; and an 
acknowledgment by C. under these circumstances, at the time of 
executing the deed to A., that B. had the possession, shall not be 
sufficient to destroy the title made by his deed to A. Gwynn v. 
Stokes, 235. 

3. Seven years possession under an allotment of dower made to a widow 
without previous notice given to the infant heir at law constitutes 
good title as against a stranger; although the allotment might have 
been reversed or set aside by the heir or those claiming under him. . 
Rayner v. Capehart, 375. 





PRACTICE. 
1. If the appellee in the Superior Court suffers the cause to go to the 
jury, it is an implied waiver of any objection arising from the de- 
fectiveness of the appeal bond. Smith v. Niel, 14. 


2. Writs of error are necessary only when the court has power to act, 
but mistakes the law; but when a court has not by law an author- 
ity to act, its acts are void and may be set aside on motion. Whitley 


v. Black, 179. 


3. When on a petition for a reprobate of a paper-writing, purporting to 
be a will, the court below ordered a reprobate, and the defendants 
appealed, this Court refused to dismiss the appeal. Odom v. Thomp- 
son, 24. ° 


] 4. When a defendant appeals to this Court, and on the record as sent 

up no error appears in the proceedings below, and no statement of 
facts accompanies the record, the Court will award a new trial for 
the purpose of having a case made up, as otherwise the party can- 
not have the benefit of his appeal. Hamilton v. McCulloch, 29. 


5. When during the pendency of a suit leave is obtained to amend the 
writ and change the form of action, though such amendment be not 
made on the record, if the suit is tried in its amended form this 
Court will consider the amendment as having been actually made. 


Ufford v. Lucas, 214. 
6. An affidavit for the removal of a cause which does not set forth the 


reasons of affiant’s belief that justice cannot be done in the county 
from which it is removed is insufficient. S. v. Twitty, 248. 


<< —— 


7. The act of 1790, permitting amendments, will not warrant a total 
change of parties to a suit except in a case where the parties were 
merely nominal, and the person concerned in interest had also been 
a party from the beginning; and, accordingly, an infant for whose 
benefit a guardian bond had been taken, payable to the justices, 
was, in a case where his name had been permanently on the docket 
from the commencement of the suit as plaintiff in fact, permitted 
on payment of costs to amend the writ and declaration, which were 
in the names of such as survived, who were justices when the bond 
was taken, and to declare in his own name as administrator of the 
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PRACTICE—Continued. 
last living justice named in the bond as an obligee, although the 
infant had obtained letters of administration after the suit com- 
menced. Grandy v. Sawyer, 61. 


8. When a defendant from the beginning neglects his case on very in- 
sufficient grounds, whereby a defualt is rendered against him, and 
afterwards employs counsel to attend to the business, who does not 
practice in the court, he is not entitled to the indulgence of the 
court, and shall not claim any because of the absence of his counsel. 
Cogdell v. Barfield, 332. 


Vide Certiorari, 1, 2, 3; New Trial, 5, 8; Witness, 2; Nonsuit, 1; 
Prison Bounds, 1; Usury, 3; Injunction, 1. 


PRISON BOUNDS. 


A judgment having been obtained against the defendant in the county 
court, a ca. sa. issued, and the defendant gave bond to keep the 
prison bounds. Afterwards the defendant obtained writs of super- 
sedeas and certiorari, and on the return of the certiorari the cause 
was ordered to be placed on the trial docket. The defendant, after 
having obtained the writs, left the bounds, and on a motion for 
judgment against the securities to the bond, it was Held, that as 
it appeared that the cause was ordered to be put on the trial docket 
before the motion was made on the bond, this order drew aftér it 
all the consequences of an appeal from the county to the Superior 
Court, and totally annihilated the judgment and rendered the secur- 
ity a nullity. Gidney v. Hallsey, 550. 


PURCHASED ESTATES. Vide Half-blood, 1. 


RECORD. 


A. was summoned as garnishee, and stated that he had before been 
summoned at the instance of the plaintiffs, and that the sum in his 
hands was subject to the claim of the plaintiffs in the first attach- 
ment. On affidavit an issue was made up and submitted to a jury 
to ascertain whether the garnishee had in his hands any property 
of the debtor over and above the sum admitted in his garnishment. 
The jury passed upon the facts. Held, that it was not their prov- 
ince, but that of the court, to pass upon the record of the proceed- 
ings on the first attachment. Jenkins v. Langdon, 386. 


REGISTRATION. 
1. The act of 1784, concerning gifts and sales of slaves, requiring that 
the bill of sale should be recorded, was made for the benefit of cred- 
itors only. Rhodes v. Holmes, 193. 


2. When a bill of sale is not necessary, if one be given, the vendor there- 
in shall not set up want of registration against the vendee’s title. 
Ibid. 

3. An unregistered bill of sale for a slave, as between vendor and vendee, 
may be used as evidence of title, and the execution thereof may be 
proved on the trial, according to the rules of evidence in other 
cases of deeds. Ibid. 


4. A deed altered after its execution is good if the alteration be made 
with the knowledge and consent of the grantor; and the part altered 
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- REGISTRATION—Continued, 


need not be registered to make it color of title, for an unregistered 
deed is color of title. Campbell v. McArthur, 33. 


5. A mortgage not registered in time is ineffectual against purchasers 
subsequent to the mortgage, whose conveyances are registered be- 
fore the mortgage. Cowan v. Green, 384. 


6. An ordinary deed for the conveyance of land passes no title until duly 
registered within a prescribed time, and when so registered it re- 
lates back to its date and passes title therefrom; but a mortgage 
deed not registered within time, when registered operates from the 
time of registration only, and has no relation back to its date. 
Davidson v, Beard, 520. 


REMAINDER IN PERSONALTY. 

A deed to M. G. for a negro in these words, “have given and granted 
at my death, and by these presents, at that time, do give and grant 
to the said M. G. my negro girl,” etc., was held to resemble the 
common case of a conveyance by deed of personal property for life, 
remainder to another after the determination of the life estate; 
and the remainderman took nothing. Graham v. Graham, 322. 


REMOVAL OF CAUSE. Vide Practice, 6. 


REMOVAL OF DEBTOR. 

1. The single act of assisting a debtor to remove, without stating more, 
is not sufficient to render a person liable for a debt due by the 
person removed, although that assistance may have been given with 
a fraudulent intent; because it is a case in which a plaintiff cannot 

qualify his injury, i. e., its nature and extent cannot be stated, for 
it is quite uncertain whether he has lost the whole or any part of 

| his debt, and it is necessary for a plaintiff to state in his declara- 
tion not only that he has sustained damage, but also how he has 
been injured. Gardiner v. Sherrod, 173. 


! 

i 2. In a suit brought on the act of 1796 {or the removal of a debtor, it 

appeared that public advertisement had not been made by the per- 

son removing, pursuant to the act of Assembly, but that distinct 
personal notice was given to the plaintiff of the intended removal. 
It was Held, that this personal notice accomplished the object of the 
law, and dispensed with the necessity of advertising pursuant to 

I the statute. Roberts v. Erwin, 48. 


3. Although a removing debtor has not procured a certificate of adver- 

tisement from a magistrate, pursuant to the statute, yet the fact of 
the advertisement having been made may be proved on the trial. 
Ibid, 

4. The act of 1820, relative to the removal of debtors, must be con- 
sidered a total repeal of the act of 1796 on the same subject, and, 
therefore, a plaintiff who sued out his writ in February, 1821, and 
declared on the act of 1796 was nonsuited. Stephenson v. McIntosh, 


427. 
RESIDENCE. Vide Evidence, 10. 


REVENUE. Vide Sheriff, 5; Constitution, 1. 
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SALE OF CHATTELS BY SHERIFF. Vide Sheriff, 6. 


SALES BY PAROL. 


1. Sales of slaves by parol are valid as between the parties to such 
sales, and where neither purchasers nor creditors are affected. 
Rhodes v. Holmes, 193. 


2. The act of 1784, concerning gifts and sales of slaves, was made for 
the benefit of creditors only. Ibid. 


SHERIFF. 


1. Where money has been paid into the hands of a sheriff by an indi- 
vidual under a belief that the sheriff had an execution against him, 
when in fact he had none, and afterwards an execution comes to 
the sheriff's hands against that individual, which he returns satis- 
fied to the amount he before received of such individual, this return 
so made binds his sureties. Bank v. Twitty, 5, 


2. If a person when elected sheriff voluntarily gives bond with surety in 
a penalty greater than that required by law, and enters upon the 
duties of his office and commits a breach of the condition, he will 
be liable to the full amount of the penalty if sued on such bond. 
Ibid. 


3. But a judgment cannot, on motion, be rendered against the sureties 
to such bond, under the act of Assembly giving a summary remedy 
against sheriffs and other public officers. Jbid. 


4. A sheriff, having levied executions on the property of a debtor, may, 
by the consent of the debtor and the plaintiffs in the executions, 
act as the agent of the debtor and dispose of the property at private 
sale on credit; and a promise of payment made by the purchaser 
to the sheriff as agent for the debtor, will inure to the benefit of the 
latter, and he may have his action thereon; because the acts of the 
‘sheriff in such case are not official, but done in his individual char- 
acter. Jones v. Loftin, 199. 


. The sheriff may proceed on Sunday by distress to enforce the penalty 
authorized by a revenue act of the Legislature for peddling without 
license. Cowles v. Brittain, 204, ‘ 


6. Chattels consisting of various specific articles, taken in execution, 
cannot be sold en masse; the sheriff should conform as nearly as 
possible to such rules as a prudent man would probably observe in 
selling his own property for the sake of procuring a fair price. 
McLeod v. Pearce, 110. 


or 


7. A sheriff is not liable to a recovery for misfeasance in office by levy- 
ing on lands when the defendant in the execution had personal 
property sufficient to satisfy the debt, unless it be shown that he 
knew it to be the property of defendant, or unless it be pointed out 
to him as such, and an indemnity bond offered to sell it. McCoy v. 
Beard, 377. 


8. If a person elected sheriff voluntarily gives bond with surety in a 
penalty greater than that required by law, and enters upon the 
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SHERIFF—Continued. 
duties of his office, and is guilty of a breach of the condition, he and 
his sureties will be liable upon such bond, though not by a summary 
remedy. Governor v. Matlock, 366. 


9. When a sheriff gives bond, payable to the Governor, and the bond 
is not exactly conformable to law, it is not necessary on suit on 
such bond to show that the Governor has sustained damages, for 
the bond is taken substantially to the people themselves, for their 
benefit. Jbid. 


10. The sureties on a sheriff’s bond for the year 1821 are not liable for 
any taxes received by their principal under the lists furnished to 
him in 1820, but the sureties for 1820 are liable. Fitts v. Hawkins, 
394. 

Vide Evidence, 1; Bail, 1. 


SHERIFF’S BOND. Vide Sheriff, 2, 3, 8, 9. 


SLANDER. 

Words to support an action for slander should contain an express im- 
putation of some crime liable to punishment, some capital offense, 
or other infamous crime or misdemeanor. Words which convey 
only an imperfect sense or practice of moral virtue, duty, or obli- 
gation are not sufficient to support the action. The crime charged, 
too, must be such as is punishable by the common law; for if it 
be only a matter of spiritual cognizance, it is not actionable to 
charge it; therefore, these words are not actionable, “I have said 
he was the father of his sister’s child, and I say so again, and I still 
believe he was.” Eure v. Odom, 52. 


SLAVES. 
1. The killing of a slave is an offense indictable at common law. S. v. 
Reed, 455. 


2. A battery committed on a slave, no justification or circumstances at- 
tending it being shown, is an indicable offense. But every battery 
on a slave is not indictable, because the person making it may have 
matter of excuse or justification which would be no defense for 
committing a battery on a free person. Each case of this sort must 
in a great degree depend on its own circumstances. S. v. Hale, 582. 


Vide Sales by Parol, 1, 2; Registration, 3; Remainder of Personalty, 1; 
Execution, 3, 4; Emancipation, 1, 2. 


SUBSTITUTION. 

1. When one claimant has two funds and another but one of them to 
which he can resort, then if a selection be made by him having 
access to both of that fund to which alone the other has access, 
and such selection be dictated by mere caprice, equity will restrain 
it, and confine the claimant to the fund not onerated by the claims 
of the other; but if convenience, and not caprice, dictate the selec- 
tion, the most that equity does is to substitute; and if in a case it 
appeared that the property was of such nature that value alone 
was to be regarded, so that the court might see that fraud or caprice 
induced a complainant to pursue the property in defendant’s pos- 
/ x) 
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SUBSTITUTION—Continued. 


session, the court might interfere; but with slaves, towards whom 
an attachment may exist, regardless of their real value, the case is 
different, and the court will not interfere because a person who had 
a right, in common with another, to a parcel of slaves might be 
actuated by other motives than mere caprice or fraud, who refused 
to validate a sale made in severalty by his copartner of some favér- 
ite slaves. Jones v. Zollicoffer, 623. 

2. In a case where the complainant, having two funds, loses one with- 
out any default of his, by the decree of a court of supreme jurisdic- 
tion, it will not be presumed that the complainant fraudulently aban- 
doned that fund with an intent capriciously to pursue the other. 
Ibid. 


SURETIES. 

Indorsers on accommodation paper, for the benefit of a third person, 
where there is no special agreement between such indorsers, and 
where neither is benefited, are considred in equity as cosureties; 
and, therefore, when A. and B. became at several times indorsers 
on a note made for the benefit of C., on which C, by discounting at 
a bank, received the money, it was Held, that B., against whom the 
bank recovered, who was the last indorser, was entitled to call upon 
A. for one-half only of the sum recovered by the bank. Daniel v. 
McRae, 590. 


SURETIES TO SHERIFF’S BOND. Vide Sheriff, 1, 8, 10. 


TAXES. 

Where lands are sold for taxes under the act of 1798, if no person bids 
off a smaller quantity than the whole, the bid shall be considered 
as made by the Governor, for the use of the State; but the title 
of the State is not completed before all the further requisites 
pointed out by the act are complied with. Register v. Bryan, 17. 


Vide Sheriff, 10. 
TESTE OF EXECUTION. Vide Execution, 1, 2, 3, 5. 
TITLE. Vide Taxes, 1; Covenant, 1. 


TRESPASS. 

An officer cannot break open an outer door or window to execute civil 
process; and if the door be partly closed by those within who are 
resisting the entrance of the officer, and be not entirely shut, the 
officer is guilty of a trespass should he oppose them with force, 
and thereby gain an entrance. S. v. Armfield, 246. 


TRUST. 

On a motion to dismiss a bill on the ground of length of time, the court 
will confine itself to the facts set forth in the bill, and if from 
them it can be collected that there was an actual or express trust 
subsisting between the parties, it adheres to the settled rule that 
as between trustee and cestui que trust in such case length of time 
has no effect. Aliter in the case of an implied or constructive 
trust, which must be pursued within a reasonable time. Jones v. 
Person, 269. 
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USURY. 

1. A. being embarrassed, and having a promissory note payable to him- 
self, indorsed and delivered the note to H., his clerk, with instruc- 
tions to raise money on it by a sale of it to the plaintiff, and at 
the time directed the clerk to conceal from the plaintiff that the 
note was his (A.’s) property. The clerk sold it to the plaintiff 
at a discount of 33 per cent, and represented it as his own prop- 
erty, and indorsed the paper to the plaintiff without recourse to 
himself in the event of the failure of others, who were liable on it. 
In a suit by the plaintiff against A., it was Held, that the trans- 
‘action was usurious. Ruffin v. Armstrong, 411. 


2. The general ground on which equity proceeds in cases of usury is 
to compel a discovery, upon the complainants bringing into court 
the principal money advanced, with the legal interest, and then 
the court will relieve against the usurious excess. Taylor v. Smith, 
465. 


3. In a bill for discovery of an usurious contract it is not necessary to 
waive the penalty; and in such cases the rule of practice requires 
a tender of the sum due or bringing it into court. But where there 
is an independent ground insisted on in the bill as going to avoid 
the whole transaction (though not entitled to that effect), it af- 
fords a justification to the court in relaxing this strict rule of prac- 
tice. Ibid. 


VERDICT. Vide Debt on Statute, 1. 


WARRANTY. 


Where A. and B., having an interest in common with three others, exe- 
cuted a deed of bargain and sale for lands in their own names, pro- 
fessing in said deed to act as well for themselves as their cotenants, 
but acknowledging the payment of the purchase money, trans- 
ferring the title and warranting it “as attorneys aforesaid,” it was 
Held, in an action of covenant on the warranty, that the title of 
the cotenants passed not, because the deed was not signed in their 
names; that the interest of those who executed the instrument did 
not pass, because the deed did not show any consideration paid 
them in their own right, but only as attorneys for others; and that 
the warranty could not be considered as a personal or independent 
covenant, but that, as no estate passed, the warranty was not bind- 
ing. Locke v. Alexander, 155. 


WILL. 

When a petition for reprobate sets forth that those interested in contest- 
ing the first probate were, at the time, under disabilities, and that 
the pretended testator had not capacity to execute a will, these 
allegations not being denied in the answer, a reprobate will be 
awarded. Odom v. Thompson, 24. 


Vide Evidence, 7. 


WITNESS. 
1. Where witnesses are called to prove declarations made by a witness 
inconsistent with what he deposes on the trial, it is perfectly regu- 
lar in reply to show other declarations, made by the same witness, 
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WITNESS—Continued. 


in affirmance of what he has now sworn, and that he is still con- 
sistent with himself. Johnston v. Patterson, 183. 


2. Where an appeal has been taken from the county to the Superior 
Court, the sureties to the appeal may be released to become wit- 
nesses in the case, and others substituted. McCulloch v. Tyson, 336. 


3. On an issue devisavit vel non the surety to the administration which 
has been granted pendente lite is admissible as a witness to sup- 
port the will. Martin v. Hough, 368. 











